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Passed by Shri. Mihir Rayka, Additional Commissioner (Appeals)

Arising out of Order-in-Original No. ZQ2411200184790 dated 13.11.2020
issued by The Assistant Commissioner, CGST, Division-I, Ahmedabad South

r 3r4)aaaf a m v uar Name & Address of the Appellant/ Respondent
Dev Engineering Co, 41/2/2-1, Arvind Estate, Opp Ambica Hotel
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(A) /1f@)aUT haar 37fr arr a mar t
Any person aggrieved by this Order-in-Appeal may file an appeal to the appropriate authority in the
following way.

National Bench or Regional Bench of Appellate Tribunal framed under GST Act/CGST Act in the cases
{I)

where one of the issues involved relates to place of supply as per Section 109(5} of CGST Act, 2017.

State Bench or Area Behch of Appellate Tribunal framed under GST Act/CGST Act other than as
(II)

mentioned hi para- (A)(i) above in terms of Section 109(7) of CGST Act, 2017

(iii) Appeal to the Appellate Tribunal shall be filed as prescribed under Rule 110 of CGST Rules, 2017 and
sliall be accompanied with a fee of Rs. One Thousand for every Rs. One Lakh of Tax or lnreut Tax Credit
involved or the difference in Tax or Input Tax Credit involved or the amount of fine, ee or penalty
determined in the order appealed against, subject to a maximum of Rs. Twenty-Five Thousand.

(B) Appeal under Section 112(1) of CGST Act, 2017 to Appellate Tribunal shall be filed along with relevant
documents either electronically or as may be notified by the Registrar, Appellate Tribunal in FORM GST
APL-OS, on common portal as prescribed under Rule 110 of CGST Rules, 2017, and shall be accompanied
by a copy of the order appealed against within seven days of filing FORM GST APL-OS onllne.

(i)
Appeal to be filed before Appellate Tribunal under Section 112(8) of the CGST Act, 2017 after paying -

(i) Full amount of Tax, Interest, Fine, Fee and Penalty arlsihg from the impugned order, as is
admitted/accepted by the appellant, and

(Ii) A sum equal to twenty five per cent of the,remaining amount of Tax in dispute, in
addition to the amount paid under Section 107(6) of CGST Act, 2017, arising from the said order,
In relation to Which the appeal has been-filed.

(Ii} The Central Goods & Service Tax '( Ninth Removal of Difficulties) Order, 2019 dated 03.12.2019 has
provided that the appeal to tribunal can be made within three months from the date of communication
of Order or date on which the President or the State President, as the case may be, of the Appellate
Tribunal enters office, whichever is later.

(C) 3r 34l#a f@rah at 3r4h arfraa iif@a arum, fvaa 3ih N1a Iran=ii ha«. stamen tar «I%92%smama #
For elaborate, detailed and lates,t,props-lehs ,&twati~g to filing of appeal to the appellate authority, the
appellant may refer to the web?l.t_e_vfww.Gbic:iio. ~ ~

I . . ( ... ,, . ,,, I ·" l
: i" A%2#~~v-0~ "---- ··-~ ~Ci.

,s"
{

0

0



GAPPL/ADC/GSTP/2302/2021

ORDER IN APPEAL

Mis.Dev Engineering Co, 41/2/2-1, Arvind Estate, CTM Amraiwadi, Ahmedabad 380 026

(hereinafter referred to as the appellant) has filed the present appeal on dated 28-10-2021 against

Order No.ZQ24 l 1200184790 dated 13-11-2020 (hereinafter referred to as the impugned order)

passed by the Assistant Commissioner, COST Division I (Rakhial), Ahmedabad South (hereinafter

referred to as the adjudicating authority).

2. Briefly stated the fact of the case is that the appellant registered under OSTIN

24AADFD0943L2Zk has filed refund claim for refund of Rs.3,99,607/- on account of ITC

accumulated due to inverted tax structure. The appellant was issued show cause notice reference

NO.ZQ2410200295022 dated 23-10-2020 for rejection of refund on the reason ofwrong ITC claim

and on the following reasons;

Clarify difference in adjusted total turnover and tax paid and payable in GSTR3B and I. ITC of ()

input service inadmissible-Not No.26/2018-CT dated 13-6-2018. Net ITC and thus refund can' be

quantified ur 89 (5). Not.49/19 CT dated 9-102019 and 75/19-CTdt. 26-12-2019 complied or not.

3. The appellant filed reply to SCN in Form OST RFD 09 reference No.ZQ2410200295022

dated 31-10-2022. The adjudicating authority vide impugned order held that refund is inadmissible

to the appellant due to wrong ITC claim and that claimant didn't clarify about compliance of Not

49/19-CT dated 9-10-2019. Accordingly refund is rejected for non compliance of SCN under

Section 54 of COST Act, 2017.

4. Being aggrieved the appellant filed the present appeal on the following grounds:

That they refute all the accusation fabricated against them in totality. The contentions made in the

show cause notice are fallacious and incorrect and are based entirely on assumption and

presumptions and without appraising the facts and circumstances in the legal perspectives. The

appellant denied to have contravened any Rule/provision of COST Act, 2017/CGST Rules, 2017.

The appellant submitted that the proceeding as initiated vide3 impugned show cause notice are

only arbitrary and against the legislative laws. At the time of implementation of OST, three kinds

of tax structure were implements to enable tax payers to take the credit against on another. In this

way guaranteeing 'one nation, one tax'. So they are bound that they have no claim refund of input

ITC of services and they have clarified and submitted all the related documents, then also the

officer has not considered their refund and reject the claim. That all refund related documents

provided under Annexure which were not relied in show cause notice as they are liable to pay

refund under inverted structure hence their raw materials ITC is 18% and their output is @ 12%.

So they requested to consider the same and grant refund.

a4 vi }
5. Personal hearing was held on dated 21-7-2022. Shri Amit Praj$%a·2t . d

fa ° > po
representative appeared on behalf of the appellant on virtual mode. He stated t]" at. ° c

more to add to their written submission till date.
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6. I have carefully gone through the facts of the case, grounds of appeal, submission made by

the appellant and document available on record. At the outset I find that impugned order was

communicated to the appellant on dated 13-11-2020 and present appeal was filed on dated 28-10

2021 ie after a period of 11 months, which is beyond three months time limit stipulated under

Section 107 of COST Act, 2017. However as per Hon'ble Supreme Court's Order elated 10-1-2022

in suo motu writ petition (C) No.3 of 2020 in MA No.665/2021, excluding the period from 15-3

2020 ill 28-2-2022 in computing time limitation and providing 90 clays extension from 1-3-2022

in filing appeals, I hold that the present appeal is not hit by time limitation factor.

7. I find that in this case the appellant has filed refund claim for refund of ITC accumulated

due to inverted tax structure which was rejected clue to wrong ITC claim and non compliance to

Notification No.49/2019-CT dated 9-10-2019 I find that vicle Notification No.49/2019,

amendment were made under various Rules of COST Rules, 2017. It is not specified either in the

show cause notice or in the impugned order, the compliance to which Rule amended vide above

Notification is required from the appellant. However, I find that on the issue of ITC and refund the

following amendments were made under COST Rules, 2017.

3. In the said rules, in rule 36, after sub-rule (3), thefollowing sub-rule shall be inserted, namely:

"(4) Input tax credit to be availed by a registered person in respect oafinvoices or debit notes, the

details ofwhich have not been uploaded by the suppliers under sub-section (I) C?fsecrion 3 7, shall

not exceed 20 per cent. of the eligible credit available in respect of invoices or debit notes the

details ofwhich have been uploaded by the suppliers under sub-section (1) ofsection 37.".

6. In the said rules, in rule 91, - (a) in sub-rule (3), with effect from the 24th September, 2019,

after the words "application for refund", the words "on the basis of a consolidated payment

advice: " shall be inserted; () after the sub-rule (3), with effect from the 24th September, 2019,

thefollowing sub-rule shall be inserted, namely:- "(4) The Central Government shall disburse the

refund based on the consolidated payment advice issued under sub-rule (3). ".

8. Apparently the above amendment made under COST Rules, calls for action on the part of

sanctioning authority while processing refund claim. In case of amendment made under Rule 36,

ceiling was placed for availing ITC under the circumstances mentioned therein which also need to

be examined while processing refund claim. Therefore, I find that amendment made under COST

Rules, 2017 vide above Notification does not calls for any compliai1ce from the appellant for

admissibility of refund to them and hence I find that rejection of refund clue to non compliance of

Notification No.49/2019-CT dated 9-10-2019 is not a legally justifiable and sustainable reason for
rejection.

9. Regarding wrong ITC claim, I find that the impugned order is silent to the reason as to how
€

the appellant has availed wrong ITC c~tii~'. ents in which ITC was wrongly availed.

However, fom the documents filed w~ljfegl!fief4Fig the appellant has claimed refund taking

into acc0tmt net ITC of Rs.! 9,38,87IA-ijiP{~n7¥fi B total eligible [TC, excluding ITC on
)..s·%< 2' o'
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input services, was shown as Rs.19,38,871/- and Statement 1 A show net ITC on inputs/input

services of Rs.19,87,588/-. Therefore, it is apparent that the appellant has correctly claimed refund

taking into account ITC availed on inputs only which I find is in accordance with Section 54 (3)
of COST Act, 2017 read with Rule 89 (5) of COST Rules, 2017. Therefore, in this case I find there

is no wrong ITC claim so as to reject refund to the appellant and hence rejection of refund on this

ground is also not justifiable and sustainable reason.

10. In view of above, I hold that the impugned order passed by the adjudicating authority

rejecting refund on the grounds mentioned therein is not legal and proper and deserve to be aside.

Therefore, I allow this appeal with consequential benefit to the appellant. I further order that any

claim of refund made in consequence to this Order may be dealt with by the appropriate authority

in accordance with the provisions of COST Act 2017 and Rules framed thereunder. Accordingly,

I set aside the impugned order and allow the appeal filed by the appellant.

srfla afrr qi fl nu{ 3rflia fuzna sq)at0a a Rn smar?]

11. The appeal filed by the appellant stands disposed of in above terms.

0

0(Sankara Rar an B.P.j
Superintendent
Central Tax (Appeals),
Ahmedabad
By RPAD

To,

Mis.Dev Engineering Co,
41/2/2-1, Arvind Estate,
CTM Amraiwadi,
Ahmedabad 380 026

Date:

Attested

Copy to:

1) The Principal Chief Commissioner, Central tax, Ahrneclabad Zone
2) The Commissioner, COST & Central Excise (Appeals), Ahmedabad
3) The Commissioner, COST, Ahrnedabad South
4) The Assistant Commissioner, COST, Division I (Rakhial) Ahmedabad South
5) The Additional Commissioner, Central Tax (Systems), Ahmedabad South
S)-Guard File
I) PA [le


